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Arising out of Order-in-Original:37/CE/REF/DC/2015 Date: 29.10.2015
Issued by: Deputy Commissioner, Central Excise, Div: Kaloi, A'bad-111.

\'.}Jcflclc/>ctf ~ !,jRJqJcfr c!5T '1P, ~ -qffi

Name & Address of the Appellant & Respondent

M/s. Shah Foods Ltd.

~ rZifcrrr ~ ~ 3rrhr a arias srru var t m % ~ 3m * IR zenfe,fa #ta aag +T, FT
arf@erartat sr4ha zr grtervr an4a wga <ITT' x'fq,fil t1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

+Ra alhr gTtervrml :
Revision application to Government of India :

(1) 4tr suraa yea 3rfe)fa, 4994 t arr 3ifa aar mg mil a a qutrr rrr <ITT
~-mxr * ~~~ * 3RfTm yatarv 3rat 'ara fra, aal, fa +incu, zlua f@mm7, qjent
#ifr,a ?tu 'l'.jq,'f, m'IG l=fflf, ~~ : 110001 <Bl' ~ 'G[f,fr~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: .

(ii) "lift ml #t zi a mm ca hat zgnf armr fa4t rue7IT zat 3R:r cITTWR ~ m fcITTfr
rver t qr averme zq- urm ~ l=fTlf ~- m fa4t wvgmrz +rue i a? cl6 fcITTfr <ITTWR if m
fa querngtn #l ,R#at * <ITTFr ~ ID I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(xsr) 1'fffi1 a are fan# r; ur var ii Ruff ma i:ix m lffi,fRaffusuzlr zyca aa mr i:ix
sqraa zycan # famut 1'fffi1 # are Rav#h rg zu qr faff ?

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. -­
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'cf ~ '3clllG.-J ct)" '3clllG.-J ~ cfi :fIBTrf cfi ~ '3fl" ~~ 1=fRT ctJ" ~ ~ 3ITT
~ ~ \iTI" ~ 'cfRT ~ frn:r:T cfi jcilRlcb ~. 3flfrc;r cf) ~ -qrmr cfl" ~ 1N 7:lT
~ if fctro~ (-.=f.2) 1998 tTRT 109 ~~~ ~ if I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3¢41<:F-t ~ (~) Pilll-llcJ('1"1, 2001 cB" mi, g cB" 3@T@ FclPI~t:c m ~
~-a if at ufaii , )fa srhsr cB" mzr 3fITTT ~~ ~ cfR l=IIB cB" '4lm er--3rrezr vgi
~ 3fITTT cBT at-at qRji a re; fr 3ma fan urn 1fkg l s rr arar ~- cBT
~{,cll~M cB" 3@T@ tTffl 35-~ B frrmfu, IJf1" cB" 'l_fRfR d # re €Jr-6 art at mzf
ft eh#t afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@aura 3n4aa rr ugt vicara v Gar ffl m ~ cpl-)" "ITT cTT ffl 200/­
tifm :f@R Rt urg 3jk ursi iaa vn carvnrar z ill 1000 / - cB1 tJfm 'l_fRfR cB1
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zca, at qua zyca vi ara 3rqlRrq nznf@raw,f a4la­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #4tu grgen 3rf@Ru, 1944 c#r tTffl 35- uo~/35-~ cB" 3@<@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) afar qczuia if@era mft ma #tr zyc, aha ml4a zyen gi @tar
3r4la zmrznf@raw at fags q)fat #e cit • 3. 3ITT". cfi. gm, { fact at gi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) '3@f8:i@ct 4Ri:8c; 2 (1) c1J if ~ ~ *m #t 3r4t, 3r4tit a r # xfl1=iT
yen, ata sale zgc vi hara 3r4tat1 nrznf@raw (fez) #t 4fa fa 4hf8a,
aJl3l-JC:lf!lc; B 3ff-20, ~~ l31R-4c&1 cfil-CJl\3°-s, irmufr ~. aJl$l-Jc;1f!1c;-3aoo16.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3tCJ1c;r1 ~ (3llfrc;r) Pilll-llcJ(>Ji, 2001 c#r tTm 6 * 3@T@ m ~:C[-3 if frr~
fcn-cr 37r 374ta mnf@raj al n{ 3ra f@ or#ta fu mtg or?gr c#r 'i:fR ~ ~
~~~ c#r lWT, &ITGf c#r '1l1T 3lR "C'lllTm Tf<TT ~ ~ 5 -arur m~ cpl-)" t %T
~ 1 ooo /- #) hurt ah seinr zgc st 'il1T, &ITGf cBT '1l1T 3lR "C'lllTm ·znt uifnr
~ 5 -afflf m 50 -arur cfcfi" "ITT cTT ~ 5000 / - #ta 3u &hf sei snr gca at 'il1T,
6lj"Nf c#r '1l1T 3IT'<" "C'lllTm Tf<TT ~ ~ 50 -arur IT Ra Gnat ? asi u; 100oo / - tifm
3hurt zhftt al 6h err «fer nm a arfhi ?a re cB" xtJq B ~'cl" cBT ~ I "ll6
TY€ U err fas#t a7fa flltj\ilf.!!cfi 1ITTf cB" ~ cBT WW cBT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty/ penalty/ demand I refund is upto 5 Lac, 5 Lac)9;q0 bac-:,itnd.__above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt,,t;~ist::_,._,af~1J)anch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tril;>.unal is situated

~ . . .. ~f-«+-· $ Pg?
(3) uf grmra{ s?ii armar ah & at rat sitar f6l atmar svja
in f@au srar Reg gz sa gg ft fcp feat u&l ara a aa # fg anferfa r41#tu
~<ITT~~ <TT~ "ffic!m <ITT~~ fct;m "Gllm ~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·11JIG1 gen 3rf@fr 4g7o z7err vigil@era st~-1 a sifa ferfRa fz 3r4er
3ad 3mr±a ur Grat zqnRerf fufu ,f@rat a sat r?)ta al ga uf tR
"'<'i.6.50 tRf cJ,f nrzarcrI zyca feae amm @hr afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za oil if@r ma#i at firu an4 a fit cBl" 3l ft err 3naff fur urar ?
\Jl1" 4ta zyca, tu ala zgca vi tara an@t#tu unfeaur (qr,fff@) Pru, 1982 B
RR2a ?
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft era, #ctrsear areavias 3r4tr if@awr (ilia) # 4fr 3rt)ii ami ii
ac4hr.3=Ta gra 3rf@Gr, «&g #r arr 39wa 3iaf fa#tr(gin-) 3f@fr a&g(e& #t

.:,

i€TT9) fcia: ·€.e.2& sit# fa=hr3f@1fr, r&&g Rt ar3 #3iaifa hara ast aftrast
.If t,~~ cfi'r .If qa-if@r sirscar3Garfk, asrf fazr err ks 3iriia srr #rstat#t
3rf@a azr rf@ra#tswarfraGr gt
~3'Ftl"IG ~Wcn"Qcf~~ 3iaair far ng gr=aifsnfa?.:, .:,

(il mu 11 @t # 3iafa fGeuffa a#
(ii) iclz amta{ "a'R>lci mu
(iii) adz smr fr7rah ah fGu 6 a 3iaafa 2r a#

-3lm~ra~fct;"wum<l>i;mnm;fcmfi<r(i.2)~.2014<l> 3ITTF3f~~~~~<l>
erRaul7ft rare 3rsffvi 3rflratrasatgttt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) .w3ror <l>if 3fl7fawr amgr sr<i res 3rzrar z[caznavg faafa zt at+in fcl;1r "Jf"Q" \~

cl; 10% m@TaftR" 3ITT"~~°GO's~~"R-ar°GO's<l> 10% m@TaftR"~";;IT~t1.:, . .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



4
F N0.V2(18)71/Ahd-1II/15-16

ORDER-IN-APPEAL

This appeal has been filed by MIs Shah Foods Limited, 453/1, Kalol-lyiehsana

Highway, Chhatral, Tal -Kalol (hereinafter referred to as "the appellant") againstorder in

original No.37/CE/Ref/DC/2015 dated 29.10.2015 (hereinafter referred to as "the

impugned order") passed by the Deputy Commissioner of Central Excise, Kalal Division,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority).
i

2. Briefly stated, the appellant had filed a refund claim of Rs.14,547/- (paid towards

duty) and Rs.14,547/- (paid towards penalty) on 03.08.2015, before the adjudicating

authority, on the basis of Commissioner (Appeals) OIA dated 07.07.2013. Since the

appellant has filed the refund claim after expiry of one year, the adjudicating authority

has rejected the said claim as time barred as per the provisions of Section 11 B of Central

Excise Act, 1944(CEA)

3. Being aggrieved, the appellant has filed the present appeal on the grounds that

they had pre-deposited the amount during pendency of appeal and therefore time limit

under the provisions of Section 11 B of CEA is applicable; that the refund pre-deposit is

to be made suo-moto by the department

4. Personal hearing in the matter was held on 22.11.2016. Shi S.J.Vyas, Advocate

appeared for the same on behalf of the appellant. He reiterated the grounds of appeal and

stated that the amount was pre-deposited under 35 F and bar of limitation is not
t

applicable. He relied on citation in the case of H K Dave reported at 2015 (38) STR 7 &
4 4 t

Kunj Behari Dye chem. Reported at 2009 (241) ELT 84 (T).

5. I have carefully gone though the facts of the case and submissions made by the

appellant in the appeal memorandum as well as during the course of personal hearing.

The limited point to be decided in the matter is regarding admissibility of refund of duty

and penalty, which was paid by the appellant during penclency of appeal before appellate

authority.

6. At the outset, I observed that the appellant had paid an amount of Rs.14,547/­

through Cenvat credit on 08.03.2013 towards duty and Rs.14,547/- vide challan dated

08.03.2013 towards penalty, on the basis of order dated 28.08.2012 passed by the

jurisdictional Assistant Commissioner; that the order jurisdictional Assistant

Conunissioner was set aside by the Commissioner (Appeals), vide his order dated

07.06.2013, on the basis of which the appellant has preferred the refund claim before the·

adjudicating authority.

7. It is the contention of the adjudicating authority that the appellant had preferred

the said refund claim on 03.08.2015 i.e after expiry of prescribed time limit of one year
from the date of Commissioner (Appeals)'s order; that as per provisions of Section 11 B

of CEA, "relevant date" means "in case where the duty becomes refundable as a

consequence of judgment, decree,

>
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tribunal or any court, the date ofsuchjudgment decree, order or direction" and the refund.
was required to be filed by the appellantwithinone year from the date oforder.

8. The appellant contented that the amount paid by them was as a pre-deposit during

pendency of the appeal before Commissioner (Appeal) and bar of time limitation under

the provisions of Section 11 B ofCEA is not applicable in such case. I observe that the

appellant has paid the said amount vide their letter-dated 08.03.2013. The letter states as

under:

"As we have no option, but to make payment of duty to avoid detention of goods to the
extent of duty involved and equal penalty.....we have paid duty amounting to Rs.14,547/­
vide RG 234-II entry No.243 dated 08.03.2013 and equal penalty of Rs.14,547/- vide
challan No ... dated 08.03.2013 both under protest without prejudice to all our rights and
contentions in pending appeal".

From the above, it is seen that the appellant has not paid the said amount as pre-deposit

· but paid the same as duty and penalty of pending arrears under protest, so as to avoid

coercive action ofthe department.

Q 9. Therefore, the contention ofthe appellant that they had made the payment as pre-

deposit is not correct but they had paid the said amount towards duty and penalty under

protest. I observe that Section 11 B ofCEA prescribes that any person claiming refund

of any duty and interest, ifany paid on such duty may make application for refund of

such duty, interest, if any paid on such duty to the Assistant Commissioner of Central

Excise before expiry one year from the relevant date. I further observe that proviso the

Section 11 B ofCEA prescribes that the limitation ofone year shall 1iot apply where any

duty and interest, ifany, paid on such duty has been paid under protest.

o

9. It is elem· from letter dated 08.03.2013 of the appellant that they had made the

payment towards duty and penalty under protest and as per the provisions ofSection 11B

of CEA, time limit of one year shall not apply,_where any duty has been paid under

protest. The adjudicating authority has failed to appreciate the contention of the above

said letter ofthe appellant under which the payment was made. Looking into the facts of

the case, I do not find any merit in the impugned order by rejecting the refund claim.

Therefore, the same is set aside and allow the refund claim.

10. 3r4lanai arra RR a{ 3r4tit ar @rrl 5u?haatfn star&I The

appeal filed by the appellant stand disposed ofin above terms. --(35ar in)
3rz4me (3rfrr -I)
Date:22/1 1/2016

Attested

2 oa0to»a,}
Superintendent (Appeal-I)
Central Excise, Ahmedabad
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BYR.P.A.D.
To,
MIs Shah Foods Limited, 453/1,
Kalol-Mehsana Highway, Chhatral,
Tal -Kalal Copy to:

1. The Chief Commissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad -II I
4.e Dy./Asstt. Commissioner, Central Excise, Kalal
3/Guard file

6. P.A. file.

T


