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Arising out of Order-in-Original:37/CE/REF/DC/2015 Date: 29.10.2015
Issued by: Deputy Commissioner, Central Excise, Div: Kalol, A'bad-Iil.

g erfierat vd wRardr @ A v
Name & Address of the Appellant & Respondent
M/s. Shah Foods Ltd.
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Any person aggrieved by this Order-In-Appeal 'may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

YRA WRSR BT AV AT -
Revision application to Government of India :

(1) BTG SET Yob T, 1004 B U siced M gae Mo ARl @ AR A gEed g @
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : )
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(m ol gew @1 Yrar 6y AT aRa & e (e a1 e o)) Fafg fear T e @

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) o= SHRT Yob AR, 1944 P RT 35— 0d) /35—F & 3feiia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(@) PR Al | |t W A W Yo, DR SIS Yo Ud Hare]
3Telly ~araTEesRer 1 faRy difdedr v @i . 3. 3R, &, YRA, % fioell @I Ud

a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) SefaRad uRess 2 (1) & § Ja] AR & el 31 adie, sfiel & wrae § G
o, B e Yo Y9 waTp] e e (RRe) @ uRew & e,
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
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nominate public sector bank of the place where the Ieench of any nominate public sector bank of
the place where the bench of the Tnbunal is situated .
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =araTera gob SARAIH 1970 T WG @ U1 & Iferta FEiRa by ergarR
Tl AT I qe ey Rty Fofas mider & ey § @ v @ e ufy w®
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One cepy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(B)(i) 3 3maer & widy srdfier WIRIEROT & WHET STET Yook AT Yo A1 &S e g a Al v T gew
¥ 10% ST X 31 STeY varer G raTRiet &Y A &UE & 10% S[FTaITeT o Y o el O
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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F NO.V2(18)71/Ahd-‘Ill/15-16

ORDER-IN-APPEAL

This appeal has been filed by M/s Shah Foods Limited, 453/1, Kalol- Mehsam
Highway, Chhatr al, Tal —Kalol (hereinafter 1efeued to as “the appellant™) against.or der in
original No. 37/CE/Ref/DC/2015 dated 29.10.2015 (hereinafter referred to as “the
impugned order”) passed by the Deputy Commissioner of Central Excise, Kalol Division,

Alnﬁedabad-HI (hereinafter referred to as “the adjudicating authority).

2. Briefly stated, the appellént had filed a refund claim of Rs.14,547/- (paid;towards
duty) and Rs.14,547/- (paid towards penalty) on 03.08.2015, before the adjudicating
authority, on the basis of Commissioner (Appeals) OIA dated 07.07.2013. Since the
appellant has filed the refund claim after expiry of one year, the adjudicating authority
has rejected the said claim as time barred as per the provisions of Section 11 B of Central

Excise Act, 1944(CEA)

3. Being aggrieved, the appellant has filed the present appeal on the grounds that
they had pre-deposited the amount during pendency of appeal and therefore time limit
under the provisions of Section 11 B of CEA is al;plicable; that the refund pre-deposit is

to be made suo-moto by the department

4, Personal hearing in the matter was held on 22.1 1.2016. Shri S.J.Vyas, Advocate
appeared for the same on behalf of the appellant. He reiterated the grounds of appeal and
stated that the amount was pre-deposited under 35 F and bar o(f limitation is not
applicable. He relied on citation in the case of H K Dave reported at 2015 (38) STR 7 &
Kunj Behari Dye chem. Reported at 2009‘ (241) ELT 84 (T). |

5. I have carefully gone though the facts of the case and submissions made by the
appellant in the appeal memorandum as well as during the course of personal hearing.
The limited point to be decided in the matter is regérding admissibility of refun'd of duty
and penalty, which was paid by the appellant during pendency of appeal before appellate
authority.

6. At the outset, I observed that the appellant had paid an amount of Ré.:_l4,547/—
through Cenvat credit on 08.03.2013 towards duty and Rs.14,547/- vide challén dated
08.03.2013 towards penalty, on the basis of order dated 28.08.2012 passed by the
jurisdictional ~Assistant Commissioner; that the order jurisdictional Assistant
Commissioner was set aside by the Commissioner (Appeals), vide his order dated
07.06.2013, on the basis of which the appellant has preferred the refund claim béfore the

adjudicating authority.

7. It is the contention of the adjudicating authority that the appellant had éreferred
the said refund claim on 03.08.2015 i.e after expiry of prescribed time limit of 6ne year
from the date of Commissioner (Appeals)’s order; that as per provisions of Section 11 B
of CEA, “relevant date” means “in case where the duty becomes refundable as a

consequence of judgment, decree, order or dnec‘uon\ of app'ellate ;'luthonty, appellate
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tribunal or any court, the date of such judgment decree, order or d11ect10n” and the refund

was required to be filed by the appellant within one year from thg date of order.

8. The appellant contented that the amount paid by them was as a pre-deposit during
pendency of the appeal'before Commissioner (Appeal) and bar of time limitation under
the provisions of Section 11 B of CEA is not apphcable in such case. I observe that the
appellant has paid the said amount vide their letter- dated 08.03.2013. The letter states as

under:

“4s we have no option, but to make payment of duty to avoid detention of goods to the
extent of duty involved and equal penalty.....we have paid duty amounting to Rs. 14,547/~
vide RG 234-II entry No.243 dated 08.03. 2013 and equal penalty of Rs.14, 547/- vide
challan No... dated 08.03.2013 both under prolest without prejudice to all our nghts and
contentions in pending appeal”. !

From the above, it is seen that the appellant has not paid the said amount as pre-deposit

‘but paid the same as duty and penalty of pending arrears. under protest, so as to avoid

coercive action of the department.

9. Therefore, the contention of the appellant that they had made the payment as pre-
deposit is not correct but they had pa1d the said amount towaxds duty and penalty under
protest. I observe that Section 11 B of CEA prescribes that any person claiming refund
of any duty and interest, if any paid on such duty may make application for refund of
such duty, interest, if any paid.on such duty to the Assistant Commissioner of Central

Excise before expiry one year from the relevant date. T further observe that proviso the

Section 11 B of CEA prescribes that the limitation of one year shall not apply where any

duty and interest, if any, paid on such duty has been paid under protest.

9. It is clear from letter dated 08.03.2013 of the appellant that they had made the
payment towards duty and penalty under protest and as per the provisions of Section 11B
of CEA time limit of one year shall not apply, where any duty has been paid under
plotest The adjudicating authority has failed to appreciate the contention of the above
said letter of the appellant under which the payment was made. Looking into the facts of
the case, I do not find ‘any merit in the impugned order by rejecting the refund claim.

Therefore, the same is set aside and allow the refund claim.

10. Wwﬁﬁﬁmmﬁmmaﬁ@ﬁmm%mm

appeal filed by the appellant stand disposed of in above terms.

(ST UT)
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- Date:2/11/2016
Attested

(Moghalﬁ\an V. '

Superintendent (Appeal-T) e
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To,

M/s Shah Foods Limited, 453/1,
Kalol-Mehsana Highway, Chhatral,
Tal —Kalol Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-III. .

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad -11
4. The Dy./Asstt. Commissioner, Central Excise, Kalol

5/ Guard file

6. P. A. file.




